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APPENDIX C — FINAL RULES

For the reasons discussed above, the Federal Communications Commission amends title 47 of the Code
of Federal Regulations, Parts 1 and 27, as follows:

PART 1 - PRACTICE AND PROCEDURE
1. The authority citation for Part 1 continues to read as follows:
Authority: 47 U.S.C. 151, 154(i), 154(), 155, 225, 303(r), 309 and 325(e).
2. Amend § 1.913 by revising paragraph (a)(3), adding paragraph (2)(5), revising the first sentence of
the introductory paragraph of (b}, and revising the introductory sentence in paragraph (d)(1), to read as

follows:

§1.913 Application and notification forms; electronic and manual filing.

(a) * & kK

(3) FCC Form 603, Application for Assignment of Authorization or Transfer of Control. FCC
Form 603 is used by applicants and licensees to apply for Commission consent to assignments of existing
authorizations, to apply for Commission consent to transfer control of entities holding authorizations, to
notify the Commission of the consummation of assignments or transfers, and to request extensions of
time for consummation of assignments or transfers. It is also used for Commission consent to partial
assignments of authorization, including partitioning and disaggregation.

* %k % ¥ %k

(5) FCC Form 608, Notification or Application for Spectrum Leasing Arrangement. FCC Form
608 is used by licensees and spectrum lessees (see § 1.9003) to notify the Commission regarding
spectrum manager leasing arrangements and to apply for Commission consent for de facto transfer
leasing arrangements pursuant to the rules set forth in part 1, subpart X. It is also used to notify the
Commission if a licensee or spectrum lessee establishes a private commons (see § 1.9080).

* % ok k ok

(b) Electronic filing. Except as specified in paragraph (d) of this section or elsewhere in this
chapter, all applications and other filings using FCC Forms 601 through 608 or associated schedules
must be filed electronically in accordance with the electronic filing instructions provided by ULS. * * *

* kK ok ok

(d) Manual filing. (1) ULS Forms 601, 603, 605, and 608 may be filed manually or electronically
by applicants and licensees in the following services:

* % % ¥ &



Federal Communications Commission FCC 04-167

3. Amend § 1.948 by revising paragraph (j) to read as follows:

§1.948 Assignment of authorization or transfer of control, notification of consummation.

* ok & ok ¥

(G) Processing of applications. Applications for assignment of authorization or transfer of
control relating to the Wireless Radio Services will be processed pursuant either to general approval
procedures or the immediate approval procedures, as discussed herein.

(1) General approval procedures. Applications will be processed pursuant to the general
approval procedures set forth in this paragraph unless they are submitted and qualify for the immediate
approval procedures set forth in paragraph (j)(2) of this section.

(1) To be accepted for filing under these general approval procedures, the application must be
sufficiently complete and contain all necessary information and certifications requested on the applicable
form, FCC Form 603, including any information and certifications (including those of the proposed
assignee or transferee relating to eligibility, basic qualifications, and foreign ownership) required by the
rules of this chapter and any rules pertaining to the specific service for which the application is filed, and
must include payment of the required application fee(s) (see § 1.1102).

(ii) Once accepted for filing, the application will be placed on public notice, except no prior
public notice will be required for applications involving authorizations in the Private Wireless Services,
as specified in § 1.933(d)(9).

(i1i) Petitions to deny filed in accordance with section 309(d) of the Communications Act must
comply with the provisions of § 1.939, except that such petitions must be filed no later than 14 days
following the date of the public notice listing the application as accepted for filing.

(iv) No later than 21 days following the date of the public notice listing an application as
accepted for filing, the Wireless Telecommunications Bureau (Bureau) will affirmatively consent to the
application, deny the application, or determine to subject the application to further review. For
applications for which no prior public notice is required, the Bureau will affirmatively consent to the
application, deny the application, or determine to subject the application to further review no later than
21 days following the date on which the application has been filed, if filed electronically, and any
required application fee has been paid (see § 1.1102); if filed manually, the Bureau will affirmatively
consent to the application, deny the application, or determine to subject the application to further review
no later than 21 days after the necessary data in the manually filed application is entered into ULS.

(v) If the Bureau determines to subject the application to further review, it will issue a public
notice so indicating. Within 90 days following the date of that public notice, the Bureau will either take
action upon the application or provide public notice that an additional 90-day period for review is
needed.

(vi) Consent to the application is not deemed granted until the Bureau affirmatively acts upon
the application.

(vii) Grant of consent to the application will be reflected in a public notice (see § 1.933(a))
promptly issued after the grant.
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(viii) If any petition to deny is filed, and the Bureau grants the application, the Bureau will deny
the petition(s) and issue a concise statement of the reason(s) for denial, disposing of all substantive issues
raised in the petition(s).

(2) Immediate approval procedures. Applications that meet the requirements of paragraph
()(2)(i) of this section qualify for the immediate approval procedures set forth in this paragraph.

(i) To qualify for the immediate approval procedures, the application must be sufficiently
complete, contain all necessary information and certifications (including those relating to eligibility,
basic qualifications, and foreign ownership), and include payment of the requisite application fee(s), as
required for an application processed under the general approval procedures set forth in paragraph (§)(1)
of this section, and also must establish, through certifications, that the following additional qualifications
are met:

(A) The license does not involve spectrum licensed in a Wireless Radio Service that may be
used to provide interconnected mobile voice and/or data services under the applicable service rules and
that would, if assigned or transferred, create a geographic overlap with spectrum in any licensed Wireless
Radio Service (including the same service) in which the proposed assignee or transferee already holds a
direct or indirect interest of 10% or more {see § 1.2112), either as a licensee or a spectrum lessee, and
that could be used by the assignee or transferee to provide interconnected mobile voice and/or data
services;

(B) The licensee is not a designated entity or entrepreneur subject to unjust enrichment
requirements and/or transfer restrictions under applicable Commission rules (see §§ 1.2110 and 1.2111,
and §§ 24.709, 24.714, and 24.839 of this chapter); and,

(C) The assignment or transfer of control does not require a waiver of, or declaratory ruling
pertaining to, any applicable Commission rules, and there is no pending issue as to whether the license is
subject to revocation, cancellation, or termination by the Commission.

(ii) Provided that the application establishes that it meets all of the requisite elements to qualify
for these immediate approval procedures, consent to the assignment or transfer of control will be
reflected in ULS. If the application is filed electronically, consent will be reflected in ULS on the next
business day after the filing of the application; if filed manually, consent will be reflected in ULS on the
next business day after the necessary data in the manually filed application is entered into ULS. Consent
to the application is not deemed granted until the Bureau affirmatively acts upon the application.

(iii) Grant of consent to the application under these immediate approval procedures will be
reflected in a public notice (see § 1.933(a)) promptly issued after the grant, and 1s subject to
reconsideration (see §§ 1.106(f), 1.108, 1.113).

4. Amend § 1.2003 by revising the paragraph entitled “FCC 603,” and adding a paragraph entitled
“FCC 608,” to read as follows:

§ 1.2003 Applications affected.

* %k ok k %

FCC 603 Wireless Telecommunications Bureau Application for Assignment of Authorization
and Transfer of Control,;
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FCC 608 Notification or Application for Spectrum Leasing Arrangement;

% k ok &

5. Amend § 1.9001(a) to read as follows:

§ 1.9001 Purpese and scope,

(a) The purpose of part 1, subpart X is to implement policies and rules pertaining to spectrum
leasing arrangements between licensees in the services identified in this subpart and spectrum lessees.
This subpart also implements policies for private commons arrangements. These policies and rules also
implicate other Commission rule parts, including parts 1, 2, 20, 22, 24, 26, 27, 80, 90, 95, and 101 of title
47, chapter I of the Code of Federal Regulations.

* ok ok ok %

6. Amend § 1.9003 by removing the definition of “FCC Form 603" and replacing it with the definition
of “FCC Form 608,” revising the definition of “Long-term de facto transfer leasing arrangement,”
adding the new definition “Private commons,” and revising the definitions of “Short-term de facto
transfer leasing arrangement” and “Spectrum lessee,” to read as follows:

§ 1.9003  Definitions.

#* k k Kk ¥

FCC Form 608. FCC Form 608 is the form to be used by licensees and spectrum lessees that
enter into spectrum leasing arrangements pursuant to the rules set forth in this subpart. Parties are
required to submit this form electronically when entering into spectrum leasing arrangements under this
subpart, except that licensees falling within the provisions of § 1.913(d} of this part may file the form
either electronically or manually.

Long-term de facto transfer leasing arrangement. A long-term de facto transfer leasing
arrangement is a de facto transfer leasing arrangement that has an individual term, or series of combined
terms, of more than one year.

Private commons. A “private commons” arrangement is an arrangement, distinct from a
spectrum leasing arrangement but permitted in the same services for which spectrum leasing
arrangements are allowed, in which a licensee or spectrum lessee makes certain spectrum usage rights
under a particular license authorization available to a class of third-party users employing advanced
communications technologies that involve peer-to-peer {device-to-device) communications and that do
not involve use of the licensee’s or spectrum lessee’s end-to-end physical network infrastructure (e.g.,
base stations, mobile stations, or other related elements).

Short-term de facto transfer leasing arrangement. A short-term de facto transfer leasing
arrangement is a de facto transfer leasing arrangement that has an individual or combined term of not
longer than one year.
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Spectrum lessee. Any third-party entity that leases, pursuant to the spectrum leasing rules set
forth in this subpart, certain spectrum usage rights held by a licensee. This term includes reference to
third-party entities that lease spectrum usage rights as spectrum sublessees under spectrum subleasing
arrangements.

£k ok ok *
7. Amend § 1.9005 as follows:

a. Redesignate paragraphs (r) through (dd) as paragraphs (u) through (gg), respectively;
b. Redesignate paragraph (q) as new paragraph (r);

¢. Add new paragraphs (q), (s), and (t);

d. Revise newly designated paragraphs (ff) and (gg); and,

d. Add new paragraph (hh).

§ 1.9005 Included services.

* %k k % k

(@) The Advanced Wireless Services (part 27 of this chapter);

* ok ok kR
(s) The Automated Maritime Telecommunications Systems service (Part 80 of this chapter);
(t) The Public Safety Radio Services (part 30 of this chapter);

TR
(ff) The Private Operational Fixed Point-to-Point Microwave Service (part 101 of this chapter);

(gg) The Common Carrier Fixed Point-to-Point Microwave Service (part 101 of this chapter);
and

2

{hh) The Multipoint Video Distribution and Data Service (part 101 of this chapter).

* %k ok k k

8. Amend § 1.9010 by revising the last sentence of paragraph (b)(1)(iii), and by revising paragraph
®)(2)(3), to read as follows:

§1.9010 __De facto control standard for spectrum leasing arrangements.

* * ok k%
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(1) ® %k

(i) * * * If the spectrum lessee refuses to resolve the interference, remedy the violation, or
suspend or terminate operations, either at the direction of the licensee or by order of the Commission, the
licensee must use all reasonable legal means necessary to enforce compliance.

(i) The licensee must file the necessary notification with the Commission, as required under
§ 1.9020(e).

ok K Kk
9. Amend § 1.9020 as follows:

a. Revise paragraph (a) by adding a new sentence at the end of the paragraph;
b. Revise paragraphs (d)(2)(i) and (d){(4);

¢. Remove paragraph (d)(6), and redesignate paragraphs (d)(7) through (d)(%) as paragraphs (d)}(6)
through (d)}(8), respectively;

d. Revise paragraph (e);
e. Redesignate paragraphs (f) through (1) as paragraphs (g) through (m), respectively;
f. Addnew paragraph (f);

g. Revise newly designated paragraphs (h)(1}, (h)(2), (1), and (j};

=

Revise the last sentence of newly designated paragraph (1); and,
i. Revise newly designated paragraph (m).

§ 1.9020  Spectrum manager leasing arrangements.

(a) *** The term of a spectrum manager leasing arrangement may be no longer than the term
of the license authorization.

* ok k ok Kk
(d) **+*

(2) *** (i) The spectrum lessee must meet the same eligibility and qualification
requirements that are applicable to the licensee under its license authorization, with the following
exceptions. A spectrum lessee entering into a spectrum leasing arrangement involving a licensee in the
Educational Broadband Service (see § 27.1201 of this chapter) is not required to comply with the
eligibility requirements pertaining to such a licensee so long as the spectrum lessee meets the other
eligibility and qualification requirements applicable to Part 27 services (see § 27.12 of this chapter). A

6
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spectrum lessee entering into a spectrum leasing arrangement involving a licensee in the Public Safety
Radio Services (see part 90, subpart B and § 90.311(a)(1)(i) of this chapter) is not required to comply
with the eligibility requirements pertaining to such a licensee so long as the spectrum lessee is an entity
providing communications in support of public safety operations (see § 90.523(b) of this chapter).

ok k% *

(4) Designated entity/entrepreneur rules. A licensee that holds a license pursuant to small
business and/or entrepreneur provisions (see § 1.2110 and § 24.709 of this chapter) and continues to be
subject to unjust enrichment requirements (see § 1.2111 and § 24.714 of this chapter) and/or transfer
restrictions (see § 24.839 of this chapter) may enter into a spectrum manager leasing arrangement with a
spectrum lessee, regardless of whether the spectrum lessee meets the Commission’s designated entity
eligibility requirements (see § 1.2110) or its entrepreneur eligibility requirements to hold certain C and F
block licenses in the broadband personal communications services (see § 1.2110 and § 24.709 of this
chapter), so long as the spectrum manager leasing arrangement does not result in the spectrum lessee’s
becoming a “controlling interest” or “affiliate” (see § 1.2110) of the licensee such that the licensee would
lose its eligibility as a designated entity or entrepreneur. To the extent there is any conflict between the
revised de facto control standard for spectrum leasing arrangements, as set forth in this subpart, and the
definition of controlling interest (including its de facto control standard) set forth in § 1.2110, the latter
definition governs for determining whether the licensee has maintained the requisite degree of ownership
and control to allow it to remain eligible for the license or for other benefits such as bidding credits and
installment payments.

* % k k ok

(e) Notifications regarding spectrum manager leasing arrangements. A licensee that seeks to
enter into a spectrum manager leasing arrangement must notify the Commission of the arrangement in
advance of the spectrum lessee’s commencement of operations. The spectrum manager lease notification
will be processed pursuant either to the general notification procedures or the immediate processing
procedures, as set forth herein. The licensee must submit the notification to the Commission by
electronic filing using the Universal Licensing System (ULS) and FCC Form 608, except that a licensee
falling within the provisions of § 1.913(d) may file the notification either electronically or manually.

(1) General notification procedures. Notifications of spectrum manager leasing arrangements
will be processed pursuant the general notification procedures set forth in this paragraph unless they are
submitted and qualify for the immediate processing procedures set forth in paragraph (e)(2) of this
section.

(i) To be accepted under these general notification procedures, the notification must be
sufficiently complete and contain all information and certifications requested on the applicable form,
FCC Form 608, including any information and certifications {including those of the spectrum lessee
relating to eligibility, basic qualifications, and foreign ownership) required by the rules in this chapter
and any rules pertaining to the specific service for which the notification is filed. No application fees are
required for the filing of a spectrum manager leasing notification.

(i1} The licensee must submit such notification at least 21 days in advance of commencing
operations unless the arrangement is for a term of one year or less, in which case the licensee must
provide notification to the Commission at least ten (10) days in advance of operation. If the licensee and
spectrum lessce thereafter seek to extend this leasing arrangement for an additional term beyond the
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initial term, the licensee must provide the Commission with notification of the new spectrum leasing
arrangement at least 21 days in advance of operation under the extended term.

(iii) A notification filed pursuant to these general notification procedures will be placed on an
informational public notice on a weekly basis (see § 1.933(a)) once accepted, and is subject to
reconsideration (see §§ 1.106(f), 1.108, 1.113).

(2) Immediate processing procedures. Notifications that meet the requirements of paragraph
{e)(2)(i) of this section qualify for the immediate processing procedures.

(1) To qualify for these immediate processing procedures, the notification must be sufficiently
complete and contain all necessary information and certifications (including those relating to eligibility,
basic qualifications, and foreign ownership) required for notifications processed under the general
notification procedures set forth in paragraph (e)(1)(i) of this section, and also must establish, through
certifications, that the following additional qualifications are met:

(A) The license does not involve spectrum licensed in a Wireless Radio Service that may be
used to provide interconnected mobile voice and/or data services under the applicable service rules and
that would, if the spectrum leasing arrangement were consummated, create a geographic overlap with
spectrum in any licensed Wireless Service (including the same service) in which the proposed spectrum
lessee already holds a direct or indirect interest of 10% or more (see § 1.2112), either as a licensee or a
spectrum lessee, and that could be used by the spectrum lessee to provide interconnected mobile voice
and/or data services;

(B) The licensee is not a designated entity or entrepreneur subject to unjust enrichment
requirements and/or transfer restrictions under applicable Commission rules (see §§ 1.2110 and 1.2111,
and §§ 24.709, 24.714, and 24.839 of this chapter); and,

(C) The spectrum leasing arrangement does not require a waiver of, or declaratory ruling
pertaining to, any applicable Commission rules.

(1)) Provided that the notification establishes that the proposed spectrum manager leasing
arrangement meets all of the requisite elements to qualify for these immediate processing procedures,
ULS wili reflect that the notification has been accepted. If a qualifying nofification is filed
electronically, the acceptance will be reflected in ULS on the next business day after filing of the
notification; if filed manually, the acceptance will be reflected in ULS on the next business day after the
necessary data from the manually filed notification is entered into ULS. Once the notification has been
accepted, as reflected in ULS, the spectrum lessee may commence operations under the spectrum leasing
arrangement, consistent with the term of the arrangement.

(iii) A notification filed pursuant to these immediate processing procedures will be placed on an
informational public notice on a weekly basis (see § 1.933(a)) once accepted, and is subject to
reconsideration (see §§ 1.106(f), 1.108, 1.113),

(f) Effective date of a spectrum manager leasing arrangement. The spectrum manager leasing
arrangement will be deemed effective in the Commission’s records, and for purposes of the application of
the rules set forth in this section, as of the beginning date of the term as specified in the spectrum leasing
notification.

* ok % k%
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(h) Expiration, extension, or termination of a spectrum leasing arrangement. (1) Absent
Commission termination or except as provided m paragraph (h)(2) or (h)(3) of this section, a spectrum
leasing arrangement entered into pursuant to this section will expire on the termination date set forth in
the spectrum leasing notification.

{2} A spectrum leasing arrangement may be extended beyond the initial term set forth in the
spectrum leasing notification provided that the licensee notifies the Commission of the extension in
advance of operation under the extended term and does so pursuant to the general notification procedures
or immediate processing procedures set forth in this section, whichever is applicable. If the general
notification procedures are applicable, the licensee must notify the Commission at least 21 days in
advance of operation under the extended term.

* ¥k ok k %

(1) Assignment of a spectrum leasing arrangement. The spectrum lessee may assign its
specirum leasing arrangement to another entity provided that the licensee has agreed to such an
assignment, is in privity with the assignee, and notifies the Commission before the consummation of the
assignment, pursuant to the applicable notification procedures set forth in this section. In the case of a
non-substantial (pro_forma) assignment that falls within the class of pre forma transactions for which
prior Commission approval would not be required under § 1.948(c)(1), the licensee must file notification
of the assignment with the Commission, using FCC Form 608 and providing any necessary updates of
ownership information, within 30 days of its completion. The Commission will place information related
to the assignment, whether substantial or pro forma, on public notice.

(G) Transfer of control of a spectrum lessee. The licensee must notify the Commission of any
transfer of control of a spectrum lessee before the consummation of the transfer of control, pursuant to
the applicable notification procedures of this section. In the case of a non-substantial (pro forma)
transfer of control that falls within the class of pro forma transactions for which prior Commission
approval would not be required under § 1.948(c)(1), the licensee must file notification of the transfer of
control with the Commission, using FCC Form 608 and providing any necessary updates of ownership
information, within 30 days of its completion. The Commission will place information related to the
transfer of control, whether substantial or pro forma, on public notice.

% % %k * ok

() *** The licensee must submit a notification regarding the spectrum subleasing
arrangement in accordance with the applicable notification procedures set forth in this section.

(m) Renewal. Although the term of a spectrum manager leasing arrangement may not be longer
than the term of a license authorization, a licensee and spectrum lessee that have entered into an
arrangement whose term continues to the end of the current term of the license authorization may,
contingent on the Commission’s grant of the license renewal, renew the spectrum leasing arrangement to
extend into the term of the renewed license authorization. The Commission must be notified of the
renewal of the spectrum leasing arrangement at the same time that the licensee submits its application for
license renewal (see § 1.949). The spectrum lessee may operate under the extended term, without further
action by the Commission, until such time as the Commission shall make a final determination with
respect to the renewal of the license authorization and the extension of the spectrum leasing arrangement
into the term of the renewed license authorization,
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10. Revise § 1.9030 as follows:
a. In paragraph (a), revise the last sentence, and add a new sentence following that sentence;
b. Revise paragraph (d}(2)(i);

c. Remove paragraph (d)(6), and redesignate paragraphs (d)(7) through (d)(9) as paragraphs (d)}(6)
through (d)(8), respectively;

d. Revise newly designated paragraph (d)(8);

e. Revise paragraph (e);

f. Redesignate paragraphs (f) through (k) as paragraphs (g) through (1), respectively;
g. Add new paragraph (f); and,

h. Revise newly designated paragraphs (g)(1), (g)(2), (h), (i), and (1).

§ 1.9030 Long-term de facto transfer leasing arrangements.

(a) *** A “long-term” de facto transfer leasing arrangement has an individual term, or series
of combined terms, of more than one year. The term of a long-term de facto transfer leasing arrangement
may be no longer than the term of the license authorization.

* ¥ Kk %k %

(d) * * %

(2) *** (i) The spectrum lessee rust meet the same eligibility and qualification requirements
that are applicable to the licensee under its license authorization. A spectrum lessee entering into a
spectrum leasing arrangement involving a licensee in the Educational Broadband Service (see § 27.1201
of this chapter) is not required to comply with the eligibility requirements pertaining to such a licensee so
long as the spectrum lessee meets the other eligibility and qualification requirements applicable to Part
27 services (see § 27.12 of this chapter). A spectrum lessee entering into a spectrum leasing arrangement
involving a licensee in the Public Safety Radio Services (see part 90, subpart B and § 90.311(a)(1)(i) of
this chapter) is not required to comply with the eligibility requirements pertaining to such a licensee so
long as the spectrum lessee is an entity providing communications in support of public safety operations
(see § 90.523(b} of this chapter).

* % * &k *k

(8) E91I requirements. To the extent the licensee is required to meet E911 obligations (see
§ 20.18 of this chapter), the spectrum lessee is required to meet those obligations with respect to the
spectrum leased under the spectrum leasing arrangement insofar as the spectrum lessee’s operations are
encompassed within the E911 obligations.

(e) Applications for long-term de facto transfer leasing arrangements. Applications for long-
term de facto transfer leasing arrangements will be processed either pursuant to the general approval
procedures or the immediate approval procedures, as discussed herein. Spectrum leasing parties must
submit the application by electronic filing using ULS and FCC Form 608, and obtain Commission

10
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consent prior to consummating the transfer of de facto control of the leased spectrum, except that parties
falling within the provisions of § 1.913(d) may file the application either electronically or manually.

(1) General approval procedures. Applications for long-term de facto transfer leasing
arrangements will be processed pursuant to the general approval procedures set forth in this paragraph
unless they are submitted and qualify for the immediate approval procedures set forth in paragraph (¢)(2)
of this section.

(1) To be accepted for filing under these general approval procedures, the application must be
sufficiently complete and contain all information and certifications requested on the applicable form,
FCC Form 608, including any information and certifications (including those of the spectrum lessee
relating to eligibility, basic qualifications, and foreign ownership) required by the rules in this chapter
and any rules pertaining to the specific service for which the application is filed. In addition, the
spectrum leasing application must include payment of the required application fee(s); for purposes of
determining the applicable application fee(s), the application will be treated as a transfer of control (see
§ 1.1102).

(11) Once accepted for filing, the application will be placed on public notice, except no prior
public notice will be required for applications involving authorizations in the Private Wireless Services,
as specified in § 1.933(d)(9).

(i11) Petitions to deny filed in accordance with section 309(d) of the Communications Act must
comply with the provisions of § 1.939, except that such petitions must be filed no later than 14 days
following the date of the public notice listing the application as accepted for filing.

(iv) No later than 21 days following the date of the public notice listing an application as
accepted for filing, the Wireless Telecommunications Bureau (Bureau) will affirmatively consent to the
application, deny the application, or determine to subject to the application to further review. For
applications for which no prior public notice is required, the Bureau will affirmatively consent to the
application, deny the application, or determine to subject the application to further review no later than
21 days following the date on which the application has been filed and any required application fee has
been paid (see § 1.1102).

(v) If the Bureau determines to subject the application to further review, it will issue a public
notice so indicating. Within 90 days following the date of that public notice, the Bureau will either take
action upon the application or provide public notice that an additional 90-day period for review is
needed.

(vi) Consent to the application is not deemed granted until the Bureau affirmatively acts upon
the application.

(vii) Grant of consent to the application will be reflected in a public notice (see § 1.933(a))
promptly issued after the grant, and is subject to reconsideration (see §§ 1.106(f), 1.108, 1.113).

(viii) If any petition to deny is filed, and the Bureau grants the application, the Bureau will deny
the petition(s) and issue a concise statement of the reason(s) for denial, disposing of all substantive issues

raised in the petition(s).

(2) Immediate approval procedures. Applications that meet the requirements of paragraph
(e)(1)(i) of this section qualify for the immediate approval procedures.

11
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(1) To qualify for the immediate approval procedures, the application must be sufficiently
complete, contain all necessary information and certifications (including those relating to eligibility,
basic gualifications, and foreign ownership), and include payment of the requisite application fee(s), as
required for an application processed under the general approval procedures set forth in paragraph
(e)(1)(i) of this section, and also must establish, through certifications, that the following additional
qualifications are met:

(A) The license does not involve spectrum licensed in a Wireless Radio Service that may be
used to provide interconnected mobile voice and/or data services under the applicable service rules and
that would, if the spectrum leasing arrangement were consummated, create a geographic overlap with
spectrum in any licensed Wireless Service (including the same service) in which the proposed spectrum
lessee already holds a direct or indirect interest of 10% or more (see § 1.2112), either as a licensee or a
spectrum lessee, and that could be used by the spectrum lessee to provide interconnected mobile voice
and/or data services;

(B) The licensee is not a designated entity or entrepreneur subject to unjust enrichment
requirements and/or transfer restrictions under applicable Commission rules (see §§ 1.2110 and 1.2111,
and §§ 24.709, 24.714, and 24.839 of this chapter); and,

(C) The spectrum leasing arrangement does not require a waiver of, or declaratory ruling
pertaining to, any applicable Commission rules.

(ii) Provided that the application establishes that it meets all of the requisite elements to qualify
for these immediate approval procedures, consent to the de facto transfer spectrum leasing arrangement
will be reflected in ULS. If the application is filed electronically, consent will be reflected in ULS on the
next business day after filing of the application; if filed manually, consent will be reflected in ULS on the
next business day after the necessary data from the manually filed application is entered into ULS.
Consent to the application is not deemed granted until the Bureau affirmatively acts upon the application,
as reflected in ULS.

(iii) Grant of consent to the application under these immediate approval procedures will be

reflected in a public notice (see § 1.933(a)) promptly issued after grant, and is subject to reconsideration
(see §§ 1.106(f), 1.108, 1.113).

(f) Effective date of a de facto transfer leasing arrangement. If the Commission consents to the
de facto transfer leasing arrangement, the de facto transfer leasing arrangement will be deemed effective
in the Commission’s records, and for purposes of the application of the rules set forth in this section, on
the date set forth in the application. If the Commission consents to the arrangement after that specified
date, the spectrum leasing application will become effective on the date of the Commission affirmative
consent.

(g) Expiration, extension, or termination of spectrum leasing arrangement. (1) Except as
provided in paragraph (g)(2) or (g)(3) of this section, a spectrum leasing arrangement entered into
pursuant to this section will expire on the termination date set forth in the application. * * *

(2) A spectrum leasing arrangement may be extended beyond the initial term set forth in the
spectrum leasing application pursuant to the applicable application procedures set forth in §1.9030(e).
Where there is pending before the Commission at the date of termination of the spectrum leasing
arrangement a proper and timely application seeking to extend the arrangement, the parties may continue
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to operate under the original spectrum leasing arrangement without further action by the Commission
until such time as the Commission shall make a final determination with respect to the application.

* ok ok k%

(h) Assignment of spectrum leasing arrangement. The spectrum lessee may assign its lease to
another entity provided that the licensee has agreed to such an assignment, there is privity between the
licensee and the assignee, and the assignment is approved by the Commission pursuant to the same
application and approval procedures set forth in this section. In the case of a non-substantial (pro forma)
assignment that falls within the class of pro forma transactions for which prior Commission approval
would not be required under § 1.948(c)(1), the parties involved in the assignment must file notification of
the assignment with the Commission, using FCC Form 608 and providing any necessary updates of
ownership information, within 30 days of its completion. The Commission will place information related
to the assignment, whether substantial or pro forma, on public notice.

(i) Transfer of control of a spectrum lessee. A spectrum lessee seeking to transfer of control
must obtain Commission consent using the same application and Commission consent procedures set
forth in this section. In the case of a non-substantial (pro forma) transfer of control that falls within the
class of pro forma transactions for which prior Commission approval would not be required under
§ 1.948(c)(1), the parties involved in the transfer of control must file notification of the transfer of
control with the Commission, using FCC Form 608 and providing any necessary updates of ownership
information, within 30 days of its completion. The Commission will place information related to the
transfer of control, whether substantial or pro forma, on public notice.

* % %k k%

(1) Renewal. Although the term of a long-term de facto transfer spectrum leasing arrangement
may not be longer than the term of a license authorization, a licensee and spectrum lessee that have
entered into an arrangement whose term continues to the end of the current term of the license
authorization may, contingent on the Commission’s grant of the license renewal, extend the spectrum
leasing arrangement into the term of the renewed license authorization. The Commission must be
notified of the renewal of the spectrum leasing arrangement at the same time that the licensee submits its
application for license renewal (see § 1.949). The spectrum lessee may operate under the extended term,
without further action by the Commission, until such time as the Commission shall make a final
determination with respect to the renewal of the license authorization and the extension of the spectrum
leasing arrangement into the term of the renewed license authorization.

11. Amend § 1.9035 as follows:

a. In paragraph (a), revise the last sentence, and add a new sentence following that sentence;
b. Remove paragraph (d)(4) and redesignate paragraph (d)(5) as paragraph (d)(4);

¢. Revise paragraph (e);

d. Redesignate paragraphs (f) through (m) as paragraphs (g) through (n), respectively;

e. Add new paragraph (f);

f. Revise newly designated paragraphs (g)(1), (h)(1), (h)(2), (1)(1), and (1}(2);
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g. Revise newly designated paragraph (j) by replacing the phrase “§ 1.9030(g)” with the phrase
“§ 1.9030(h)™;

h. Revise newly designated paragraph (k) by replacing the phrase “§ 1.9030(h)” with the phrase
“§ 1.9030(1)”;

1. Revise newly designated paragraph (i) by replacing the phrase “§ 1.9030(i)” with the phrase
“§ 1.9030(3); and,

J-  Revise newly designated paragraph (n).

§1.9035 Short-term de facto transfer leasing arrangements.

(a) *** A “short-term” de facto transfer leasing arrangement has an individual or combined
term of not longer than one year. The term of a short-term de facto transfer leasing arrangement may be
no longer than the term of the license authorization.

* k k k%

(e) Spectrum leasing application. Short-term de facto transfer leasing arrangements will be
processed pursuant to immediate approval procedures, as discussed herein. Parties entering into a short-
term de facto transfer leasing arrangement are required to file an electronic application with the
Commission, using FCC Form 608, and obtain Commission consent prior to consummating the transfer
of de facto control of the leased spectrum, except that parties falling within the provisions of § 1.913(d)
may file the application either electronically or manually.

(1) To be accepted for filing under these immediate approval procedures, the application must
be sufficiently complete and contain all information and certifications requested on the applicable form,
FCC Form 608, including any information and certifications (including those relating to the spectrum
lessee relating to eligibility, basic qualifications, and foreign ownership) required by the rules of this
chapter and any rules pertaining to the specific service for which the application is required. In addition
the application must include payment of the required application fee; for purposes of determining the
applicable application fee, the application will be treated as a transfer of control (see § 1.1102). Finally,
the spectrum leasing arrangement must not require a waiver of, or declaratory ruling, pertaining to any
applicable Commission rules.

3

(2) Provided that the application establishes that it meets all of the requisite elements to qualify
for these immediate approval procedures, consent to the short-term de facto transfer spectrum leasing
arrangement will be reflected in ULS. If the application is filed electronically, consent will be reflected
in ULS on the next business day after filing of the application; if filed manually, consent will be reflected
in ULS on the next business day after the necessary data from the manually filed application is entered
into ULS. Consent to the application is not deemed granted until the Bureau affirmatively acts upon the
application, as reflected in ULS.

(3) Grant of consent to the application under these procedures will be reflected in a public
notice (see § 1.933(a)) promptly issued after grant, and is subject to reconsideration (see §§ 1.106(f),
1.108, 1.113).

(f) Effective date of spectrum leasing arrangement. The spectrum leasing arrangement will be
deemed effective in the Commission’s records, and for purposes of the application of the rules set forth
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in this section, on the date set forth in the application. If the Commission consents to the arrangement
after that specified date, the spectrum leasing application will become effective on the date of the
Commission affirmative consent.

(g) Restrictions on the use of short-term de facto transfer leasing arrangements. (1) The
licensee and spectrum lessee are not permitted to use the special rules and expedited procedures
applicable to short-term de facto transfer leasing arrangements for arrangements that in fact will exceed
one year, or that the parties reasonably expect to exceed one vyear.

* k k % %

(h) Expiration, extension, or termination of the spectrum leasing arrangement. (1) Except as
provided in paragraph (h)(2) or (h)(3) of this section, a spectrum leasing arrangement entered into
pursuant to this section will expire on the termination date set forth in the short-term de facto transfer
leasing arrangement. The Commission’s approval of the short-term de facto transfer leasing application
includes consent to return the leased spectrum to the licensee at the end of the term of the spectrum
leasing arrangement.

(2) Upon proper application (see paragraph (e) of this section), a short-term de facto transfer
leasing arrangement may be extended beyond the initial term set forth in the application provided that the
initial term and extension(s) together would not result in a leasing arrangement that exceeds a total of one
year.

* ¥ ¥ %k ¥

(1) Conversion of a short-term spectrum leasing arrangement into a long-term de facto transfer
leasing arrangement. (1) In the event the licensee and spectrum lessee involved in a short-term de facto
transfer leasing arrangement seek to extend the spectrum leasing arrangement beyond the one-year limit
for short-term de facto transfer leasing arrangements, the parties may do so provided that they meet the
conditions set forth in paragraphs (1)(2) and (i)(3) of this section.

(2) If a licensee that holds a license that continues to be subject to transfer restrictions and/or
requirements relating to unjust enrichment pursuant to the Commission’s small business and/or
entrepreneur provisions (see § 1.2110 of this part and § 24.709 of this chapter) seeks to extend a short-
term de facto transfer leasing arrangement with its spectrum lessee (or related entities, as determined
pursuant to § 1.2110(b)(2)) beyond one year, it may convert iis arrangement into a long-term de facto
transfer spectrum leasing arrangement provided that it complies with the procedures for entering into a
long-term de facto transfer leasing arrangement and that it pays any unjust enrichment that would have
been owed had the licensee filed a long-term de facto transfer spectrum leasing application at the time it
applied for the initial short-term de facto transfer leasing arrangement.

* % ¥ %k *

(n) Renewal. The rule applicable with regard to long-term de facto transfer leasing
arrangements (see § 1.9030(1)) applies in the same manner to short-term de facto transfer leasing
arrangements, except that the renewal of the short-term de facto transfer leasing arrangement to extend
into the term of the renewed license authorization cannot enable the combined terms of the short-term de
facto transfer leasing arrangements to exceed one year. The Commission must be notified of the renewal
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of the spectrum leasing arrangement at the same time that the licensee submits its application for license
renewal (see § 1.949).

* %k k ¥ &

12. Amend § 1.9045 by revising paragraph (b) to read as follows:

§ 19045 Requirements for spectrum leasing arrangements entered into by licensees
participating in the installment payment program.

* ¥ Kk Kk Kk

(b) If a licensee holds a license subject to the instaliment payment program rules (see § 1.2110
and related service-specific rules), the licensee and any spectrum lessee must execute the Commission-
approved financing documents. No licensee or potential spectrum lessee may file a spectrum leasing
notification or application without having first executed such Commission-approved financing
documentation. In addition, they must certify in the spectrum leasing notification or application that they
have both executed such documentation.

* ok ok ok k

13. Add § 1.9048 to read as follows:

§ 1.9048 Special provisions relating to spectrum leasing arrangements involving licensees in the
Public Safety Radio Services.

Licensees in the Public Safety Radio Services (see part 90, subpart B and § 90.311(a)(1)(i) of
this chapter) may enter into spectrum leasing arrangements with other public safety entities eligible for
such a license authorization as well as with entities providing communications in support of public safety
operations (see § 90.523(b) of this chapter).

14. Add § 1.9080 to read as follows:

§ 1.9080 Private commons.

(a) Overview. A “private commons” arrangement is an arrangement, distinct from a spectrum
leasing arrangement but permitted in the same services for which spectrum leasing arrangements are
allowed, in which a licensee or spectrum lessee makes certain spectrum usage rights under a particular
license authorization available to a class of third-party users employing advanced communications
technologies that invelve peer-to-peer (device-to-device) communications and that do not involve use of
the licensee’s or spectrum lessee’s end-to-end physical network infrastructure (e.g., base stations, mobile
stations, or other related elements). In a private commons arrangement, the licensee or spectrum lessee
authorizes users of certain communications devices employing particular technical parameters, as
specified by the licensee or spectrum lessee, to operate under the license authorization. A private
commons arrangement differs from a spectrum leasing arrangement in that, unlike spectrum leasing
arrangements, a private commons arrangement does not involve individually negotiated spectrum access
rights with entities that seek to provide network-based services to end-users. A private commons
arrangement does not affect unlicensed operations in a particular licensed band to the extent that they are
permitted pursuant to Part 15.
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(b) Licensee/spectrum lessee responsibilities. As the manager of any private commons, the
licensee or spectrum lessee:

(1) Establishes the technical and operating terms and conditions of use by users of the private
comumons, including those relating to the types of communications devices that may be used within the
private commons, consistent with the terms and conditions of the underlying license authorization;

(2) Retains de facto control of the use of spectrum by users within the private commons,
including maintaining reasonable oversight over the users’ use of the spectrum in the private commons so
as to ensure that the use of the spectrum, and communications equipment employed, comply with all
applicable technical and service rules (including requirements relating to radiofrequency radiation) and
maintaining the ability to ensure such compliance; and,

(3) Retains direct responsibility for ensuring that the users of the private commons, and the
equipment employed, comply with all applicable technical and service rules, including requirements
relating to radiofrequency radiation and requirements relating to interference.

(c) Notification requirements. Prior to permitting users to commence operations within a private
commons, the licensee or spectrum lessee must notify the Commission, using FCC Form 608, that it is
establishing a private commons arrangement. This notification must include information that describes:
the location(s} or coverage area(s) of the private commons under the license authorization; the term of
the arrangement; the general terms and conditions for users that would be gaining spectrum access to the
private comrons; the technical requirements and equipment that the licensee or spectrum lessee has
approved for use within the private commons; and, the types of communications uses that are to be
allowed within the private commons.

PART 24 — PERSONAL COMMUNICATIONS SERVICES
15. The authority citation for Part 24 continues to read as follows:
Authority: 47 U.S.C. 154, 301, 302, 303, 309 and 332.
16. Revise § 24.239 by adding the following sentence at the end of the paragraph, to read as follows:

§ 24.239 Cost-sharing requirements for broadband PCS.

* % * Ifalicensee in the Broadband PCS Service enters into a spectrum leasing arrangement (as
set forth in part 1, subpart X of this chapter) and the spectrum lessee triggers a cost-sharing obligation,
the licensee is the PCS entity responsible for satisfying the cost-sharing obligations under §§ 24.239
through 24.253 of this chapter.

PART 90 - PRIVATE LAND MOBILE RADIO SERVICES
17. The authority citation for Part 90 continues to read as follows:
Authority: 47 U.S.C. 154(i), 161, 303(g), 303(r), and 332(c)(7).

18. Amend § 90.20 by adding a new paragraph (h) to read as follows:
17
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(h) Spectrum leasing arrangements. Notwithstanding any other provisions of this paragraph to
the contrary, licensees in the Public Safety Radio Services (see part 90, subpart B of this chapter) may
enter into spectrum leasing arrangements (see part 1, subpart X of this chapter) with entities providing
communications in support of public safety operations.

18




